Contents

Foreword to the first edition vii
Introduction  ix

Table of precedents xix

Table of cases xxi

Table of statutes  xxiii

Table of statutory instruments  xxv
Abbreviations  xxvii

Glossary  xxix

Preliminary matters 1

Read this first: time limits 3

Read this second: whether to bring a claim 5
Read this third: mitigation 9

Sources of employment law advice and representation
Making the most of your adviser 16
Representing yourself 18

Outline of the employment tribunal process 19
Sources of employment law 20

The tribunal’s powers 24

General note on correspondence 26

File and diary management 31

Time recording 32

Key dates and time limits 33

Interim relief 35

Starting the claim 39

Early conciliation 41

Fees 45

The ET1 47

Drafting the ET1 65

Completing and presenting the form 67
Rejection of the ET1 70

The employer’s response 73
Amendment of the claim 78

10

XV



3 Steps in the proceedings 83
What happens next 84
Different types of hearing 84
Listing hearings 90
Date and duration of the hearing 91

4 Getting information from the other side 97
Introduction 99
When to consider requests for information 100
Deciding what to ask for 101
Written requests and cross-examination 108
Using the tribunal’s case management powers 109
Disclosure 113
Applying for an order 122
Data Protection Act requests 125
Questionnaires: pending abolition 127
Your disclosure of documents 128
Responding to requests 130
Questionnaires 131

5 Witnesses 137
The role of witnesses 139
Deciding who to call 139
Statements 141
Preparing witnesses: how far can you go? 164
Translated witness statements 165
Witness orders 166
Hostile witnesses 168
Absent witnesses 171
Expert witnesses 172

6 Negotiation 179

Introduction 181

Early conciliation 182

The lawyers’ role 183

Withdrawing free assistance 184

External factors 184

‘Without prejudice’ communications 185

It’s not over till it’s over 185

What should be included in a settlement? 186

Practicalities of payment 194

‘Final’ and time-limited offers 195

Negotiating by letter 195

Settlement meetings and mediation 197
xvi Different methods of settling a claim 200



10

Settlement after partial victory 209
Negotiation and costs 210

Preparation for the main hearing 215
Introduction 217

Witness statements 217

The bundle 217

List of issues 223

Miscellaneous documents 225
Preparing to conduct the hearing 227

The hearing 231

Introduction 233

Arriving at tribunal 233

The hearing room 234
Formalities 234

The shape of the hearing 235
Opening statements 237

Reading time for the tribunal 238
Claimants with special needs 238
Taking notes at the hearing 239
Evidence 240

Submissions 242

What can go wrong at the hearing 243

Tribunal advocacy 249
Introduction 250

Some book recommendations 251
A game of two halves 251

A third half 251

Three guiding principles 252
Giving your own evidence 254
Cross-examination 255
Re-examination 265

Submissions 266

Compensation and other remedies 275

Introduction 276

What do you want? 276

Recommendations and declarations 277

Reinstatement and re-engagement 278

Awards of money 281

Evidence of loss 283

The schedule of loss 290

Enforcement 291

Insolvency 293 xvii



xviii

11 The decision: costs, correction and reconsideration
The decision 296
Costs and preparation time orders 296
Changing the judgment 302
Applying for a certificate of correction 302
Applying for reconsideration of a decision 303
Reconsideration and appeal 306

12 Appealing 307
Introduction: Employment Appeal Tribunal 309
Terminology 309
Free representation before the EAT 309
The EAT’s composition and powers 311
What kind of appeal will the EAT hear? 312
Starting an appeal 318
Drafting the notice of appeal 320
The choice of order disposing of the appeal 324
Remission to the same tribunal for expanded reasons
Rejection of an appeal on the papers 331

295

331

Notes of oral evidence given at the original hearing 333

Affidavits 336
Responding to an appeal 337
Cross-appeals 340

13 The EAT hearing and after 343
The practice direction 345
The appeal bundle 345
The skeleton argument 346
Bundles of authorities 353
Preliminary hearings 355
Rule 3(10) hearings 356
The hearing 357
Advocacy before the EAT 358
Judgments 360
Costs 360
Withdrawing or settling an appeal 362
Getting an appeal allowed by consent 363
Further appeals 365
Funding an appeal to the Court of Appeal 366

APPENDIX

A Yearwood v Royal Mail 369

Index 371



